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If we accept this deft nition of dumping, we have to ask if EC antidumping policy is appropriate. This policy has been subject to much criticism in the past and has been accused of favouring protectionism. 2
From 1980 to 1989 the EC concluded 388 antidumping investigations, 279 of which with a positive finding. 3 These Hohenheim University, Stuttgart, Germany. An earlier version of this article was published in German in: Wirtschaft und Wettbewerb, Vol. 41, 1991, No. 9, pp. 665-678. figures show that the European antidumping activities have been much more voluminous than in the USA, Canada or Australia." In 183 investigated cases price undertakings by the foreign firms were accepted, in 96 cases antidumping duties were imposed, and 109 investigations were concluded without findings, s The investigations in the 1979 -1988 period concerned only 176 different products2 The fact that the number of products is lower than the number of cases shows that most of the investigations involve more than one country. This gives reason for the suspicion that the EC antidumping law is used by EC industry as protection against more efficient foreign rivals. 7 Moreover, the majority of antidumping measures benefited highly concentrated industries, e. g. the chemical industry: 35 % of the measures imposed between 1979 and 1988 concerned imports of chemical products. 8 The newest 1 Willy de Ciercq: Fair Practice, Not Protectionism, in: Financial Times, November 21st, 1988 (emphasis added), quoted from Phedon N i c o I a i d e s : Anti-dumping Measures as Safeguards: The Case of the EC, in: INTERECONOMICS, 1990, Vol. 25, No. 6, pp. 273-279, here p. 274. figures show that the percentage of investigations concerning electronics and textiles is increasing?
In the first part of this article the principles of the substantive EC antidumping law are presented. The article then analyzes whether the definition of dumping in the EC antidumping law corresponds to its objectives or whether it leads to the prosecution of firm practices which are compatible with workable competition and cannot be interpreted as the exploitation of an unfair advantage.
Using a broad definition of dumping would make it possible to protect EC industries from international competition. The article then goes on to investigate the other requirements for the imposition of antidumping duties -injury and public interest -with respect to their share in solving or aggravating the conflict of antidumping and antitrust law. Finally, the effects of the antidumping investigations on competition are discussed, as not only the substantive law but also its enforcement has an impact on the competitive structure.
EC Definition of Dumping
In conformity with Art. VI of GAFF and the second Agreement on Implementation of Art. VI of GA'I-I~, 1~ EC Council Regulation No. 2423/88 states that a product shall be considered to have been dumped "if its export price to the Community is less than the normal value of the like product" (Art. 2 sec. 2). 1~ On any dumped product an antidumping duty may be imposed if its "release for free circulation in the Community causes injury" (Art. 2 sec. 1) and if"the interests of the Community call for intervention" (Art. 11 sec. 1 and Art. 12 sec. 1). ~2
In the following brief, but certainly not complete, survey of EC antidumping law three indefinite legal terms essential for the further analysis are explained: the socalled normal value (Art. 2 sac. 3), the required injury (Art. The existence of an injury is specified by factors laid down in Art. 4 sec. 2 lit. a-c. Volume (lit. a) and price of dumped imports (lit. b) belong to these factors as does the impact on the industry concerned, measured for instance by production, utilization of capacity, sales, market share, prices, profits, return on investment, and employment (lit. c). The main criteria for the existence of an injury are either the loss of market shares by national suppliers in favour of dumping importers or price reductions caused by dumped imports. 17 The consequences of this conception of injury concerning competition policy are analyzed below.
According toArt. 11 sec. 1 and Art. 12 sec. 1 ofthe EC Regulation, besides the presence of dumping and injury, a further condition must be given to allow the imposition of provisional (Art. 11) or definitive (Art. 12) antidumping duties: interests of the Community must call for intervention. Whereas Art. 4 (injury) deals exclusively with the interests of an established Community industry, the inclusion of the interests of the Community gives a wide latitude to consider further interests, for example interests of customers in cheaper imported goods. In addition to weighing the interests of the Community's several industries against one another or against consumer interests, the Community interest clause also allows the inclusion of industry policy or competition policy arguments.IS
Definition from an Economic Perspective
The situation in which firms dump according to the EC definition of dumping, which includes lower prices on export markets than on home markets as well as pricing below production costs are explored below. This analysis leadstothe question whether the definition of antidumping meets antitrust policy objectives or whether it furthers the undue restriction of normal price competition. There exist several explanations for such pricing behaviour, of which predatory intent is only one. The other motives analyzed in economic literature are presented briefly in the following.
Price Discrimination
Two conditions are required for the setting of different prices on export and home markets. First, the capability of the firm to fix its prices on a negatively sloped demand curve and second, the segmentation of home and export markets, which prevents an arbitrage from eliminating price differentials. In the absence of segmentation between the two markets, the price differential may not be higherthan the costs of the re-import into the home country of the producer; otherwise, there will be an incentive for firms to re-import the goods and to realize the arbitrage profits.
Even within a strategy designated to maximize the profits of each period the firm may set lower prices in the export country than in the home country (or vice versa as Mercedes-Benz did on the US market in the past) because market prices are -apart from the production costsinfluenced by the structure of demand in each market, especially by the price sensitivity of the buyers. The larger the quantity reactions are (i. e. the larger the price elasticity of demand), the lower the price on this market will be. A necessary condition for dumping (i. e. lower price on the export market than on the home market) is, therefore, that the price elasticity of demand is higher on the export market than on the home market.
The structure of demand (graphically represented by the position and the slope of the demand curve) is determined by preferences and disposable income. This means that-marginal costs being the same on both markets-the market with the higher income allows a higher price. Dumping in the sense of the EC antidumping law can also occur, therefore, when a firm from a high-income country exports to a lower-income country and adapts its prices to the lower purchasing power (cf. Figure 1) .
If the intensity of competition on the export market is higher (i. e. flatter demand curve) than on the home market, the resulting higher price elasticity of demand also leads to a lower export price and consequently to dumping (cf. Figure 2 ). Different preference structures in both markets lead to a parallel shift of the demand curve and/or to demand curves with different slopes.
In case of spatial price discrimination the firm maximizes its profit on each market separately. The price on each market is determined by the cost function and the demand conditions on this market and not by the market structure of the other market. Insofar, a low price on an export market alone is no evidence that the firm uses its profits on the home market to finance a predation strategy abroad. For as long as the low export price covers the production costs it will be maintained, even if the intensity of competition on the home market increases, causing the monopoly rents on this market to decrease. So, price discrimination is a result of profit maximization by a firm facing different price elasticities of demand in two markets and will -demand structure being constant-be maintained indefinitely. 
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Market Fluctuations
Recent explanations for spatial price discrimination assume an unstable structure of demand. In these models the firms do not know the exact quantity of demand when they have to decide upon their capacity and the quantity produced. 19 Uncertainty regarding demand reactions, unanticipated market fluctuations and low flexibility of output can lead to price differences between markets. So, for example, in case of a recession on the export market the firm only has to adapt to the decreased level of prices on this market without necessarily reducing its prices on the home market.
Selling below Production Costs
Even for the stronger form of dumping -export price below production costs -there exist economic explanations other than predatory intent. This form of dumping is included in the EC antidumping regulation under Art. 2 sec. 3 lit. b (ii), where dumping is defined as a price on the export market which is below production cost plus an appropriate profit margin.
Short-run selling below production costs on export markets is caused -according to recent economic dumping literature -not only by predation objectives but also by other factors. One of these factors is market uncertainty, which has already been presented as a motive for price differences. Uncertainty regarding market fluctuations will be relevant when the firm is not flexible enough in the adaptation of its output to the changing environment. In this case output has to be determined before the actual market price is known, so that the share of fixed costs is very high when the market price is determined. The firm will also accept any price lower than the expected price as long as the relatively low variable costs or even parts of the fixed costs can be covered. A protected home market is not a necessary condition for this type of dumping though it enables the firm to maintain this pricing behaviour for longer.
A recent development in EC antidumping policy is that the EC Commission refuses to accept exporters' home market prices which in its view are not covering production costs and, therefore, cannot be the result of the ordinary course of trade. Instead of taking home market prices as a basis, constructed values are calculated. 2~ The probability of finding dumping even when there is no price differential is increased because the Commission can also prosecute sales belowcosts on both markets, a situation which rarely is the outcome of a protected home market. If sales below costs are prosecuted on antidumping terms, the firms have to give up one of their strategies to overcome short-run demand reductions in recessions. These problems concern e. g. sellers from countries where labour relations prevent firms from discharging their staff at short notice. Therefore the difference in institutional structures such as labour relations which lead to different costs for the production of one good in two countries can also cause clumping. 21
Predatory Dumping
In dumping undertaken with the intent of changing the existing market structure two cases can be distinguished:
[] A firm which tries to enter a foreign market can use lower prices to overcome existing market barriers consisting of the buyers' reluctance to switch from an old, well-known product to a product from a hitherto unknown seller from abroad. There is no unfairness in this pricing behaviour; it is more likely to lead to increased competitiveness of the market. Moreover, the firm willonce entry is successfully accomplished -adapt its prices to the general price level. In spite of the positive effect on competition, this behaviour can be prohibited under the EC antidumping law.
[] Crowding out established rivals is the second type of dumping with effects on market structure. In a competitive economy the exit of firms is also the sanction for insufficient efficiency and works as an incentive to strive for greater efficiency. If the pricing behaviour of one firm drives other firms out of the market, this can be the result of the superior efficiency of the remaining firm rather than predatory intent.
The case where low export prices are subsidized by monopoly rents on the home market has to be treated differently. This is the typical form of unfair advantage in the sense of the EC definition of dumping. It is assumed that firms accept temporary losses due to low export prices because they expect that their rivals without similar financial resources will not be able to sustain the low price level and, therefore, will have to leave the market. The probability of this strategy's succeeding is controversial. Low prices are an investment which only pays when the firm can compensate the temporary losses through price premiums after the exit of the rival. Higher prices and resulting gains for the established firm attract new rivals, however, who endanger the profits necessaryto recover from the temporary losses. Before deciding to undertake such a strategy the firm has to calculate whether the losses from the low price period are smaller than the gains in the high price period. The length of the low price period and, therefore, the magnitude of the losses depend on the existing barriers to exit. If they are high because of specific capital assets involved which cannot or only at large costs be used for alternative purposes, the firms to be driven out will stay relatively long in the market INTERECONOMICS, September/October 1992 due to low opportunity costs. If barriers to exit are low because of low specifities, rivals are d riven out quickly; but in this case the danger of new rivals in the high price period is larger. Low barriers to exit resulting from the low specifity of capital also mean low barriers to entry.
Even if firms are able to finance temporary losses this strategy is risky and expensive, and the firm could probably find more profitable opportunities. The relevance of predatory dumping is questionable, therefore. 22 But also if the relevance of predatory dumping is accepted as a problem of economic policy, the EC Commission often cannot determine ex ante which motive guides the pricing behaviour of a firm.
The analysis shows that firms have several motives for dumping. Not all of them are objectionable from an antitrust policy point of view. In some cases dumping even leads to more intensive competition.
The existence of dumping is not the only requirement for the imposition of antidumping measures. The other requirements of the EC antidumping law are explored below with respect to their impact on the harmonization of antitrust and antidumping goals.
Injury and Public Interest
The injury to an EC industry (Art. 4) emphasizes the protection of single firms or industries. 23 If this injury is caused by the import of dumped goods antidumping measures can be imposed. The evidence of causality, however, is hard to achieve because an injury might be caused by other factors as well. Two examples illustrate the problem.
[] Even if dumping cannot be found, the import of goods can lead to decreasing sales by EC firms because buyers switch to foreign firms when the new product promises a better price-quality ratio. The injury to competitors by sellers of better products characterizes the nature of competition. The success of one competitor happens at the expense of its rival.=" The determi nation of the extent of injury has to take into consideration that even normally priced goods would damage the home industry. 2s
[] The second aspect of the causality problem deals with the general economic situation. If foreign firms arefound to be dumping during recessions in world markets, it will exceed the capabilities of the antidumping agency to determine which part of the injury to the EC industry is caused by dumping and which part by the general recession.
In 1987, the EC Council stated in an investigation on imports of urea 2~ that despite the recession in worldwide urea markets the EC sellers were materially injured by dumped urea. This finding protected the EC sellers at least partly from the recessionY Jurisdiction on this point is not unambiguous, as the determination of the actual extent of injury leaves the council a large latitude for calculation. 28 The extent of injury, however, is decisive for the imposition of antidumping duties and their amount.
The balance of producer interests against the interests of the Community opens a second jurisdictional latitude for the Commission. The heading "Community interests" comprises the interests of other EC industries, particularly the buyers of dumped products and private consumers. The Commission has to decide whose interests are to be preferred, but has nevertheless failed so far to develop any criteria for this decision. 29 The Community interest clause opens the opportunity of integrating antitrust considerations into the antidumping law so that not only the protection of individual sellers or industries is practised but also the protection of competition as an anonymous control and steering mechanism. This latitude has not been used fruitfully by EC institutions2 ~ The case "glycine from Japan" from 1985 illustrates the problems of the balance of interests. Two Japanese sellers were accused of dumping. But the EC market only consisted of three sellers including the Japanese firms. The imposition of antidumping duties would have created a dominant position for the only EC seller21Because of the serious problems of the EC seller, who would have been forced to close down a new plant, the Council decided to impose antidumping duties22 The antitrust related arguments of the Japanese sellers and the buyers within the EC were accounted for by the extent of the duties, which enabled the EC firm to operate and maintain the new plant efficiently without fully eliminating 228 the injury23 The example shows that particularly on oligopolistic or monopolistic markets the imposed antidumping duties are of great impact for future competitive conditions. So far no criteria have been developed which allow different antidumping measures to be taken according to the different competitive conditions on markets.
In our opinion the balance of interests should differentiate between whether a monopoly, a tight oligopoly or a competitive market with more and smaller sellers is involved. The notion of unfairness has to be interpreted accordingly.
Antidumping Investigations
Antidumping complaints must be lodged on behalf of a Community industry (Art. 5 sec. 1 ). According to Art. 5 sec. 2, "the complaint shall contain sufficient evidence of the existence of dumping or subsidization and the injury resulting therefrom". In the course of lodging an antidumping complaint the Community producers have to meet and exchange information relating to their individual business, e. g. prices, market shares, costs and business data, which normally are not discussed among rivals. The firms expose themselves to an i nfri ngement of Art. 85 EC Treaty, which prohibits "concerted practices which may affect trade between Member States and which have as their object or effect the prevention, restriction or distortion of competition within the common market". The requirements for lodging an antidumping investigation include, therefore, an implicit justification for coordinated behaviour which, however, has to be limited to the exchange of information necessary for the complaint to be drafted and made. 34 This means that the antidumping law legalizes practices prosecuted under EC antitrust law, particularly as this coordination is undertaken in order to weaken the position of foreign rivals. This conflict between EC antitrust and antidumping law has not been dealt with adequately.
The antidumping measures at the disposition of the Commission have different effects on the workability of competition25 Three basic types of duties or combinations of the basic types are used. These are duties expressed as 32 Cf. Commission Regulation No. 997/85, op. cit., p. 11. Cf. Council Regulation No. 2322 /85, in: Official Journal L 218 (1985 These were taken into account by the Commission in several cases, e. g. the case "glycine from Japan", where the Commission has refused to accept price undertakings for antitrust reasons. Cf. Council Regulation No. 2322/85, op. cit., p. 3. INTERECONOMICS, September/October 1992 a percentage of the price at the frontier of the EC (ad valorem duties), duties expressed as a fixed money sum per unit imported (specific duties), and a duty equal to the difference between the price at the EC frontier and a fixed minimum price (variable duties).
Variable duties represent the strongest interference in the mechanism, as the exporting firm loses virtually all its price-setting competence due to the equalizing duties. Moreover, the other rivals are informed about the fixed minimum price. This increases price information asymmetrically, which constitutes an additional handicap for the foreign firm. The majority of the imposed duties have price-fixing effects. Measures leaving price-setting latitude for the foreign firm, e. g. ad valorem duties fixed as a percentage, are rarely used. 36
The great number of accepted price undertakings is a special feature of EC antidumping law compared to other countries27 The firms have to undertake not to sell their product under aspecified minimum price (Art. 10 sec. 2 lit. b). The advantage of price undertakings for the dumping firms is that they get the additional revenues caused by the higher prices, whereas duties have to be paid to the EC agencies. The additional revenues facilitate the survival of the foreign firms on the common market and prevent a further deterioration of competitive structures which would result from the exit of foreign firms caused by antidumping measures2 s Apart from this positive aspect, negative effects on competition result from the negotiation of price undertakings. Just like variable duties, price undertakings imply that the same minimum price for all dumping sellers is determi ned, calculated on the basis of the EC producers' production costs plus an appropriate profit margin29 For this calculation the Commission has to rely on information provided by the industry lodging the complaint.
To achieve a price undertaking of the desired extent from the foreign competitors, the EC producers should demonstrate unanimity before the Commission. Antidumping investigations not only facilitate coordinated behaviour among the EC producers, but also force foreign firms to cooperate with each other 4~ as well as with the EC Price undertakings are only accepted if the Commission is convinced that they will be kept. The EC sellers must be sure that the dumping firms adhere to their undertaking and the foreign sellers must be sure that the EC sellers do not undercut their prices. As the Commission has not controlled the observance of the undertakings sufficiently in the past, direct contacts and agreements between the two parties were necessary. 42 The imposition of ad valorem duties would lead neither to these control problems nor to the resulting agreements. Therefore, they are more consistent with a competitive system.
Problems of Cooperation
Both antitrust and antidumping investigations are carried out by the EC Commission. Directorate-General IV is in charge of antitrust policy and Directorate-General I of antidumping policy. The information on prices, products, market shares and production costs acquired in the course of an antidumping investigation shall according to Art. 8 EC Council Regulation No. 2423/88"be used solely for the purpose for which it was requested". Therefore, files and confidential information may not be exchanged between these two departments of the Commission. If the firms had to fear antitrust measures as a consequence of their cooperation with the antidumping agency, they would not be willing to reveal their information.
This may be one of the reasons why antitrust aspects have been only casually and unsystematicaUy considered. Regular consultations between the Directorates-General are necessary to harmonize the two policy sections, e. g. one Directorate-General could submit draft decisions to the other prior to publication. 43
As has been shown, EC antitrust and antidumping pol icy have confl icti ng objectives insofar as antitrust policy primarily protects competition as an anonymous control and steering mechanism whereas antidumping policy aims at protecting single firms or industries.
The potential of EC antidumping policy to solve this conflict has rarely been used by the Commission. The Commission has not developed general criteria for balancing the interests of the industry on the one hand and of the Community on the other, particularly with respect to antitrust objectives as a special Community interest. The criteria should especially incl ude an analysis of the market structure. If an antidumping investigation also involves an analysis of the competitive situation on the market, antidumping investigations will lose much of their appeal as a protectionist device.
